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ENGROSSED SUBSTI TUTE SENATE BI LL 6538

State of WAshi ngton 61lst Legislature 2010 Regul ar Session

By Senate Health & Long-Term Care (originally sponsored by Senators
Kei ser and Pfl ug)

READ FI RST TI ME 02/ 05/ 10.

AN ACT Relating to the definition of small groups for insurance
pur poses; anending RCW 48.43.035; reenacting and anending RCW
48. 43. 005; and creating a new section.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW48.43.005 and 2008 ¢ 145 s 20 and 2008 ¢ 144 s 1 are
each reenacted and anmended to read as foll ows:

Unl ess otherwi se specifically provided, the definitions in this
section apply throughout this chapter.

(1) "Adjusted comunity rate" neans the rating nmethod used to
establish the premumfor health plans adjusted to reflect actuarially
denonstrated differences in wutilization or cost attributable to
geographic region, age, famly size, and use of wellness activities.

(2) "Basic health plan" neans the plan described under chapter
70.47 RCW as revised fromtinme to tine.

(3) "Basic health plan nodel plan" neans a health plan as required
in RCW70.47.060(2) (e).

(4) "Basic health plan services" neans that schedule of covered
heal th services, including the description of how those benefits are to
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be adm nistered, that are required to be delivered to an enroll ee under
the basic health plan, as revised fromtine to tine.

(5) "Catastrophic health plan" neans:

(a) In the case of a contract, agreenent, or policy covering a
single enrollee, a health benefit plan requiring a calendar year
deductible of, at a m ninum one thousand seven hundred fifty dollars
and an annual out-of -pocket expense required to be paid under the plan
(other than for premuns) for covered benefits of at I|least three
t housand five hundred dollars, both anmounts to be adjusted annually by
t he i nsurance conmm ssi oner; and

(b) I'n the case of a contract, agreenent, or policy covering nore
than one enrollee, a health benefit plan requiring a cal endar year
deductible of, at a mninmum three thousand five hundred doll ars and an
annual out-of - pocket expense required to be paid under the plan (other
than for premuns) for covered benefits of at |east six thousand
dollars, both amunts to be adjusted annually by the insurance
conmi ssi oner; or

(c) Any health benefit plan that provides benefits for hospita
i npatient and out patient services, professional and prescription drugs
provided in conjunction with such hospital inpatient and outpatient
services, and excludes or substantially limts outpatient physician
services and those services usually provided in an office setting.

In July 2008, and in each July thereafter, the insurance
comm ssioner shall adjust the mninum deductible and out-of-pocket
expense required for a plan to qualify as a catastrophic plan to
refl ect the percentage change in the consuner price index for nedical
care for a preceding twelve nonths, as determ ned by the United States
departnent of l|abor. The adjusted amount shall apply on the foll ow ng
January 1st.

(6) "Certification" nmeans a determ nation by a review organi zati on
that an adm ssion, extension of stay, or other health care service or
procedure has been reviewed and, based on the information provided,
nmeets the clinical requirenents for nmedi cal necessity, appropriateness,
| evel of care, or effectiveness under the auspices of the applicable
heal th benefit pl an.

(7) "Concurrent review' neans utilization review conducted during
a patient's hospital stay or course of treatnent.
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(8) "Covered person"” or "enrollee" neans a person covered by a

health plan including an enrollee, subscri ber, pol i cyhol der,
beneficiary of a group plan, or individual covered by any other health
pl an.

(9) "Dependent" neans, at a mninmum the enrollee's |egal spouse
and unmarried dependent children who qualify for coverage under the
enroll ee's health benefit plan.

(10) "Enployee" has the same neaning given to the term as of
January 1, 2008, under section 3(6) of the federal enployee retirenent
i ncone security act of 1974.

(11) "Enmergency nedical condition" neans the energent and acute
onset of a synptom or synptons, including severe pain, that would | ead
a prudent |ayperson acting reasonably to believe that a health
condition exists that requires imredi ate nedical attention, if failure
to provide nedical attention would result in serious inpairnment to
bodi |y functions or serious dysfunction of a bodily organ or part, or
woul d pl ace the person's health in serious jeopardy.

(12) "Energency services" nmeans otherwi se covered health care
services nedically necessary to evaluate and treat an emergency nedi cal
condition, provided in a hospital emergency departnent.

(13) "Enroll ee point-of-service cost-sharing"” nmeans anounts paid to
health carriers directly providing services, health care providers, or
health care facilities by enrollees and nmay include copaynents,
coi nsurance, or deducti bl es.

(14) "Gievance" neans a witten conplaint submtted by or on
behalf of a covered person regarding: (a) Denial of paynment for
medi cal services or nonprovision of nedical services included in the
covered person's health benefit plan, or (b) service delivery issues
ot her than denial of paynent for nmedical services or nonprovision of
medi cal services, including dissatisfaction with nedical care, waiting
time for nedical services, provider or staff attitude or deneanor, or
di ssatisfaction with service provided by the health carrier.

(15) "Health care facility" or "facility" neans hospices |icensed
under chapter 70.127 RCW hospitals licensed under chapter 70.41 RCW
rural health care facilities as defined in RCW70. 175. 020, psychiatric
hospitals |icensed under chapter 71.12 RCW nursing honmes |icensed
under chapter 18.51 RCW community nental health centers |icensed under
chapter 71.05 or 71.24 RCW kidney disease treatnent centers |licensed
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under chapter 70.41 RCW anbul atory di agnostic, treatnent, or surgical
facilities licensed under chapter 70.41 RCW drug and al cohol treatnent
facilities |licensed under chapter 70.96A RCW and hone heal th agenci es
licensed under chapter 70.127 RCW and includes such facilities if
owned and operated by a political subdivision or instrunentality of the
state and such other facilities as required by federal Iaw and
i npl enmenting regul ati ons.

(16) "Health care provider"” or "provider" neans:

(a) A person regulated under Title 18 or chapter 70.127 RCW to
practice health or health-related services or otherw se practicing
health care services in this state consistent with state | aw, or

(b) An enployee or agent of a person described in (a) of this
subsection, acting in the course and scope of his or her enpl oynent.

(17) "Health care service" means that service offered or provided
by health care facilities and health care providers relating to the
prevention, cure, or treatnment of illness, injury, or disease.

(18) "Health carrier” or "carrier" nmeans a disability insurer
regul ated under chapter 48.20 or 48.21 RCW a health care service
contractor as defined in RCW 48.44.010, or a health nmaintenance
organi zati on as defined in RCW48. 46. 020.

(19) "Health plan" or "health benefit plan" neans any policy,
contract, or agreenment offered by a health carrier to provide, arrange,
rei nburse, or pay for health care services except the foll ow ng:

(a) Long-term care insurance governed by chapter 48.84 or 48.83
RCW

(b) Medicare supplenental health insurance governed by chapter
48. 66 RCW

(c) Coverage supplenental to the coverage provided under chapter
55, Title 10, United States Code;

(d) Limted health care services offered by limted health care
service contractors in accordance with RCW48. 44. 035;

(e) Disability incone;

(f) Coverage incidental to a property/casualty liability insurance
policy such as autonobile personal injury protection coverage and
homeowner guest nedi cal ;

(g) Workers' conpensation cover age;

(h) Accident only coverage;
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(i) Specified disease or illness-triggered fixed paynent insurance,
hospital confinenment fixed paynent insurance, or other fixed paynent
i nsurance offered as an i ndependent, noncoordi nat ed benefit;

(j) Enpl oyer-sponsored sel f-funded heal th pl ans;

(k) Dental only and vision only coverage; and

(1) Plans deemed by the i nsurance conm ssioner to have a short-term
[imted purpose or duration, or to be a student-only plan that is
guar anteed renewabl e while the covered person is enrolled as a reqgul ar
full-time undergraduate or graduate student at an accredited higher
education institution, after a witten request for such classification
by the carrier and subsequent witten approval by the insurance
conmi ssi oner.

(20) "Material nodification" neans a change in the actuarial val ue
of the health plan as nodified of nore than five percent but |ess than
fifteen percent.

(21) "Preexisting condition" nmeans any nmedi cal condition, illness,
or injury that existed any tine prior to the effective date of
cover age.

(22) "Premum' neans all suns charged, received, or deposited by a
health carrier as consideration for a health plan or the continuance of

a health plan. Any assessnent or any “nenbership,"” "policy,"
"contract," "service," or simlar fee or charge nmade by a health
carrier in consideration for a health plan is deened part of the
premum "Prem um shall not include anobunts paid as enrollee point-

of - servi ce cost-shari ng.

(23) "Review organization" nmeans a disability insurer regulated
under chapter 48.20 or 48.21 RCW health care service contractor as
defined in RCW48. 44. 010, or heal th nmai ntenance organi zati on as defi ned
in RCW48. 46. 020, and entities affiliated with, under contract with, or
acting on behalf of a health carrier to performa utilization review.

(24) "Small enployer”™ or "small group” neans any person, firm
corporation, partnership, association, political subdivision, sole
proprietor, or self-enployed individual that is actively engaged in
busi ness that enployed an average of at |east ((twe)) one but no nore
than fifty enpl oyees, during the previous cal endar year and enpl oyed at
| east ((+wpe)) one enployee((s)) on the first day of the plan year, is
not formed primarily for purposes of buying health insurance, and in
which a bona fide enployer-enployee relationship exists. I n

p. 5 ESSB 6538



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDDNNMNDMNMNMNMNNNMNPEPPRPPRPPRPPRPERPEPRPPRPPREPE
N o oA WNEFE OO 0o NP WDNPE OO oo N O P~ wWwDNNEe o

determ ning the nunber of enployees, conpanies that are affiliated
conpanies, or that are eligible to file a conbined tax return for
purposes of taxation by this state, shall be considered an enpl oyer

Subsequent to the issuance of a health plan to a small enployer and for
the purpose of determning eligibility, the size of a small enpl oyer

shall be determned annually. Except as otherwise specifically
provided, a small enployer shall continue to be considered a small
enpl oyer until the plan anniversary following the date the small

enpl oyer no |longer neets the requirenents of this definition. A self-
enpl oyed individual or sole proprietor ((whe—+ts—coveredas—a group——of
one—on—the—day—pror—to—June—10- 2004 —shat-—also—be—considered—a
“sat-—enployert—to—the —extent—that —tndivi-dual —or —group—ol—one—+s
entitled to have his or her coverage renewed as provided in RCW
48-43-035(6))) who is covered as a group of one nust also: (a) Have
been enployed by the sanme small enployer or small group for at |east
twel ve nonths prior to application for small group_coverage, and (b)
verify that he or she derived at | east seventy-five percent of his or
her inconme froma trade or business through which the individual or
sole proprietor has attenpted to earn_taxable incone and for which he
or she has filed the appropriate internal revenue service form 1040,
schedule C or F, for the previous taxable year, except a self-enployed
individual or sole proprietor in_an_agricultural trade or_ business
nust have derived at least fifty-one percent of his or her incone from
the trade or business through which the individual or sole proprietor
has attenpted to earn taxable inconme and for which he or she has filed
the appropriate_internal revenue service form 1040, for the previous
t axabl e year.

(25) "Uilization review' neans the prospective, concurrent, or
retrospective assessnent of the necessity and appropriateness of the
all ocation of health care resources and services of a provider or
facility, given or proposed to be given to an enrollee or group of
enrol | ees.

(26) "Wellness activity" neans an explicit program of an activity
consistent wth departnment of health guidelines, such as, snoking
cessation, injury and accident prevention, reduction of alcohol m suse,
appropriate weight reduction, exercise, autonobile and notorcycle
safety, blood chol esterol reduction, and nutrition education for the
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pur pose of inproving enrollee health status and reduci ng health service
costs.

Sec. 2. RCWA48.43.035 and 2004 ¢ 244 s 4 are each anended to read
as follows:

For group health benefit plans, the foll ow ng shall apply:

(1) Al health carriers shall accept for enrollnent any state
resident within the group to whom the plan is offered and within the
carrier's service area and provide or assure the provision of all
covered services regardl ess of age, sex, famly structure, ethnicity,
race, health condition, geographic |location, enploynent status,
soci oeconom ¢ status, other condition or situation, or the provisions
of RCW49.60.174(2). The insurance conm ssioner may grant a tenporary
exenption from this subsection, if, upon application by a health
carrier the commssioner finds that the <clinical, financial, or
adm ni strative capacity to serve existing enrollees will be inpairedif
a health carrier is required to continue enrollnment of additional
el i gi bl e individual s.

(2) Except as provided in subsection (5 of this section, all
health plans shall contain or incorporate by endorsenent a guarantee of
the continuity of coverage of the plan. For the purposes of this
section, a plan is "renewed" when it is continued beyond the earliest
date upon which, at the carrier's sole option, the plan could have been
termnated for other than nonpaynent of prem um The carrier may
consi der the group's anniversary date as the renewal date for purposes
of conplying with the provisions of this section.

(3) The guarantee of continuity of coverage required in health
pl ans shall not prevent a carrier from canceling or nonrenewing a
heal th plan for:

(a) Nonpaynent of prem um

(b) Violation of published policies of the carrier approved by the
I nsurance conm ssi oner;

(c) Covered persons entitled to becone eligible for nedicare
benefits by reason of age who fail to apply for a nedi care suppl enent
plan or nedicare cost, risk, or other plan offered by the carrier
pursuant to federal |aws and regul ati ons;

(d) Covered persons who fail to pay any deductible or copaynent
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anount owed to the carrier and not the provider of health care
servi ces;

(e) Covered persons conmmtting fraudul ent acts as to the carrier;

(f) Covered persons who materially breach the health plan; or

(g) Change or inplenentation of federal or state laws that no
| onger permt the continued offering of such coverage.

(4) The provisions of this section do not apply in the follow ng
cases:

(a) Acarrier has zero enroll nent on a product;

(b) A carrier replaces a product and the replacenent product is
provided to all covered persons within that class or |ine of business,
includes all of the services covered under the replaced product, and
does not significantly limt access to the kind of services covered
under the replaced product. The health plan my also allow
unrestricted conversion to a fully conparabl e product;

(c) No sooner than January 1, 2005, a carrier discontinues offering
a particular type of health benefit plan offered for groups of up to
two hundred if: (i) The carrier provides notice to each group of the
di scontinuation at |least ninety days prior to the date of the
di scontinuation; (ii) the carrier offers to each group provided
coverage of this type the option to enroll, with regard to small
enpl oyer groups, in any other small enployer group plan, or with regard
to groups of up to two hundred, in any other applicable group plan,
currently being offered by the carrier in the applicable group market;
and (iii) in exercising the option to discontinue coverage of this type
and in offering the option of coverage under (c)(ii) of this
subsection, the carrier acts uniformy wthout regard to any health
status-related factor of enrolled individuals or individuals who may
becone eligible for this coverage;

(d) A carrier discontinues offering all health coverage in the
smal | group market or for groups of up to two hundred, or both markets,
in the state and di sconti nues coverage under all existing group health
benefit plans in the applicable market involved if: (i) The carrier
provides notice to the commssioner of its intent to discontinue
offering all such coverage in the state and its intent to discontinue
coverage under all such existing health benefit plans at |east one
hundred eighty days prior to the date of the discontinuation of
coverage under all such existing health benefit plans; and (ii) the
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carrier provides notice to each covered group of the intent to
di scontinue the existing health benefit plan at |east one hundred
eighty days prior to the date of discontinuation. In the case of
di sconti nuation under this subsection, the carrier may not issue any
group health coverage in this state in the applicable group market
involved for a five-year period beginning on the date of the
di scontinuation of the last health benefit plan not so renewed. This
subsection (4) does not require a carrier to provide notice to the
comm ssioner of its intent to discontinue offering a health benefit
plan to new applicants when the carrier does not discontinue coverage
of existing enrollees under that health benefit plan; or

(e) Acarrier is withdrawing froma service area or froma segnent
of its service area because the carrier has denonstrated to the
i nsurance conmmi ssioner that the carrier's clinical, financial, or
adm ni strative capacity to serve enroll ees woul d be exceeded.

(5) The provisions of this section do not apply to health plans
deened by the insurance conm ssioner to be unique or Iimted or have a
short-term purpose, after a witten request for such classification by
the carrier and subsequent witten approval by the insurance
conm ssi oner.

((96} #b%mw%hs%andkng ahy—eather— B¥O¥FSFGH of —this—section—the

NEW SECTION. Sec. 3. This act applies to small group policies
i ssued or renewed on or after January 1, 2011.

~-- END ---
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